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TESTIMONY OF THE MAINE ASSOCIATION OF PLANNERS
TO THE COMMITTEE ON NATURAL RESOURCES  
SPEAKING IN SUPPORT OF LD 1268
“An Act To Update the Site Location of Development Laws”  
DATE OF HEARING: April 14, 2009 
Honorable Senator Seth A. Goodall, Representative Robert S. Duchesne, Distinguished Members of the Committee on Natural Resources: 
My name is David Hediger.  I am here representing the Maine Association of Planners to testify in support of LD 1268.  The Maine Association of Planners, or MAP, is an organization of over 100 members, including public and private professional planners, citizen volunteers serving on local boards, and Mainers from many other professions such as landscape architects, attorneys, professors, and developers.  Though we work in diverse settings, we are all dedicated to enhancing the practice of planning in Maine.
MAP’s support of LD 1268 is one of cautious optimism as the proposed legislation attempts to integrate land use planning goals, including the prevention of sprawl, with site law goals, which largely focus on environmental protection.  Drafted by the Maine Department of Environmental Protection (DEP), MAP welcomes the attempt to adjust the Site Law to integrate state and local growth management goals that guide development, in conformance with local land use requirements, into designated growth areas.  
The Brookings Institution, in its report Charting Maine’s Future: An Action Plan for Promoting Sustainable Prosperity and Quality Places (released in 2006), declares that Maine has livable communities, stunning scenery, and great recreational opportunities. But, the report also suggests that sprawl and suburbanization are damaging its scenic beauty, the feel of its towns, and its quality of place.  All regions in Maine are experiencing sprawling growth. Although the pace of development has slowed in the current economy, without changes in law it will continue its unyielding erosion of Maine’s sense of place and quality of life will continue to erode without changes in our laws and our approach to development along with the expected improvement of economic conditions.  Responding to the challenges created by this unplanned and costly pattern of growth will continue to be a major issue for the state and many Maine communities.
When Maine adopted the Comprehensive Planning and Land Use Act in 1988 (also called the Growth Management Act), communities were directed to adopt comprehensive plans in an effort to find ways to build neighborhoods and commercial centers where they make the most sense. The goal was and is to accommodate and stimulate economic growth, while at the same time conserve the rural working landscapes and natural features that define Maine’s image.  The Act is an important partnership between a community and the state in establishing growth areas and conserving rural areas – a partnership that respects local control within the framework of larger regional and state interests.  Because comprehensive planning is a challenging process of garnering community support, followed by adoption of local policies and ordinances, the intent of LD 1268 in limiting large developments to thoughtfully designated areas in municipalities that have taken steps to plan for their future growth is a step in the right direction. It will promote local planning for sustainable prosperity and create and protect quality places in Maine, goals Maine’s planning community has supported for more than twenty years.  
Title 38 §481 Site Location of Development Act (Site Law) states the purpose of the Site Law is to provide a flexible and practical means . . . to control the location of those developments substantially affecting local environment in order to insure that such developments will be located in a manner which will have a minimal adverse impact on the natural environment within the development sites and of their surroundings and protect the health, safety and general welfare of the people.  In doing so, developments must, among other criteria (1) assure that the project will have no adverse impact on the environment, (2) control erosion and sedimentation, (3) meet the state’s storm water laws, (4) assure the project will not have an adverse impact on significant groundwater aquifers, (5) assure that there will be no adverse effect on existing utility service including solid waste disposal, and (6) not increase in flooding. 

LD 1268 adds additional review criteria concerning locational standards for large projects triggering the Site Law. For projects other than residential subdivisions, no permit will be issued unless the project is located in a state-recognized “site-development area” (SDA), indentified as: (1) a qualified municipal “growth zone” identified in a municipal comprehensive plan that is consistent with Maine’s Growth Management Act; (2) a “Census designated place” as determined by the U.S. Census Bureau, or, (3) an “urban compact area”, which are built-up areas designated by the Maine Department of Transportation. 

MAP’s support of LD 1268 is cautious and with caveats.  The language in the bill’s criteria for establishing SDA’s is problematic and contains weaknesses.  The use of census designated places or urban compact areas should only be deciding factors if a community has not locally designated a growth area consistent with the Growth Management Act.  
Another concern of LD 1268 relates to residential subdivisions, requiring projects to be located in an SDA unless it is served by public sewer or the project meets “conservation subdivision” standards which are proposed as “rules” in conjunction with this legislation.  Excepting areas with public sewer means that a municipality, developer, or utility district may guide future areas for site law projects by extending sewer mains with no need for overall land use planning.  Although provisions under the Growth Management Act require sewer districts to comply with municipal policy regarding sewer extensions, some communities may not establish thoughtful policies for extending sewer.

We encourage the Committee to recognize that the Site Law “rules” referenced above are included as part of preliminary draft rule revisions that DEP states are consistent with the proposed statutory changes.  MAP recognizes the rule-making process is separate from this legislative hearing.  However, as stated by DEP, the rule revisions to Chapters 372, 373, 375, 376, 377, 378, and 381 relate directly to LD 1268.  DEP is charged with protecting the state’s environmental resources.  Several areas of the proposed legislation and rules go well beyond this charge into the realm of community planning.  As drafted, LD 1268 and the above referenced rules may create conflicts with existing local zoning, site plan, and subdivision regulations.  We believe that many of these conflicts may be avoided if DEP uses an approach, similar to those associated with amendment of both Maine’s growth management and shoreland zoning guidelines, involving stakeholder cooperation in establishing new rules and guidelines.  These relevant comparisons could be readily applied to the rulemaking authority allowed in the site law.

MAP members have participated in several meetings held by DEP regarding this bill held by DEP, and we believe DEP recognizes the magnitude of the changes being proposed and the need to establish a stakeholders group to further discuss these proposed changes.  The concept and goal of improving the Site Law through its integration with the Growth Management Act is sound and should be supported.  In particular, growth should be directed towards areas that municipalities have identified for future growth, consistent with state goals expressed in the Growth Management Act.  For these reasons, MAP supports LD 1268.  Likewise, the Site Law currently includes some internal inconsistencies that make it vulnerable to legal challenges.  Over the years, DEP has patched over these problems with unwritten "policy" positions that make sense, but must be periodically revisited and could be potentially overturned within the current statute.  LD 1268 and the associated draft rule changes attempt to address both issues.   However, details still need to be refined.  At a minimum, MAP recommends that this bill be amended to provide a Resolve with a requirement for further study and report back to the Legislature in 2010.  
With the above mentioned caveats and suggestions, MAP supports DEP’s goal in LD 1268, recognizing the challenge of managing and finding new solutions to emerging growth, development, and planning in Maine and supports the formation of a stakeholder process to refine the proposals contained in the bill.  

Thank you for your consideration of these comments.
